Mental Capacity Act 2005 - Code of Practice 
On 23 rd April 2007, the Department for Constitutional Affair issued the Code of Practice (“the Code”). The Code provides detailed practical guidance to those who are making decisions about providing care or treatment [whether on a paid or unpaid basis] to individuals who may lack mental capacity to make decisions for themselves, within the scope of the provisions of the Mental Capacity Act 2005 (“the Act”). 

One of the central aims of the Mental Capacity Act 2005 is to support people to make their own decisions wherever possible, but for those people who lack the mental capacity to do so, the Act provides a statutory decision-making framework so that decisions will be taken, following appropriate consultation with those close to the person, in the individual’s “best interests”. The Act sets out who can take decisions, in which situations, and how they should go about this. 

It also enables people who have capacity to make provision for a time in the future when they may lack capacity, by making decisions in advance (“advance decisions”). 

The Code applies immediately to those aspects of the Act which are in force from 1st April 2007, namely the provisions relating to Independent Mental Capacity Advocates (IMCAs) (in England only) and the new 
criminal offence of ill-treatment or neglect of a person lacking capacity (England and Wales). 
The remainder of the Code will not come into force until the majority of the provisions of the Act come into force, on 1st October 2007, including Lasting Powers of Attorney, the new Court of Protection/Office of the 
Public Guardian and the introduction of the IMCA service in Wales. 
The Code lays out what those providing care or working in this area should take into account when making decisions on behalf of others. It has been written to meet the needs of a wide and varied audience for clear and accurate guidance. The Code follows a process of extensive consultation to make sure it represents the best interests of vulnerable people. 

Although the Code of Practice is not directly legally binding, Section 42(4) of the Act places a duty on those making decisions under the Act to consider the relevant provisions of the Code of Practice, when making those decisions. It 

gives guidance on what is best practice for a whole range of people such as solicitors, Carers, Doctors etc when dealing with the affairs of those who lack capacity to make a decision about a particular aspect of their life. 

Failure to follow the Code, without good reason, could leave practitioners vulnerable to a potential claim in negligence, or breach of trust. 

Both the Code and the Act are available to download at http://www.dca.gov.uk/capacity/index.htm
